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ISSUE PRESENTED FOR REVIEW 
Did The District Court Err When It Dismissed The 
Petition For Post Conviction Relief? 
Has The Appellant Been Denied Due Process Of Law 
By The Court Ordering That He Had No Right To Counsel 
During A Critical Stage Of The Proceedings? 
Has The Appellant Been Denied His Right To The Effective 
Assistance Of Counsel? 
Has The Appellant Been Denied His Right To Have The 
Assistance Of Counsel To Bring Forward This Appeal? 
The Appellant has brought the above issues into one consolidated 
argument within this Brief. This is for the purposes of brevity, 
and not to confuse the issues as presented. 
Brie of l 
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STATEMENT OF THE CASE 
On June 16th, 2011 the Appellant filed a Petition for Post 
Conviction relief alleging several violations of his Constitutional 
Rights, including several claims of Ineffective Assistance of 
Counsel during the plea process. 
On September 15th, 2011, the District Court issued an Order 
Appointing Conflict Counsel, and that counsel filed an Amended 
Petition for Post Conviction Relief. 
Eventually, after the Court re-appointed counsel several 
times, an ev1dentiary hearing was held on October 24th, 2012. The 
Petitioner was represented by Elizabeth Allen. 
After the Court ordered additional briefing, it was therein 
Ordered that the Petition for Post Conviction Relief was denied, 
and Judgment was entered against the Petitioner on February 21st, 
2013. 
The Appellant filed a timely notice of appeal, and the Court 
ordered that the Office of the State Appellate Defender was to 
represent the Appellant during the Appellate process. 
The said same Office of the State Appellate Defender filed a 
Notice of their intent to withdraw from the case based upon the 
fact that they did not believe that there was any type of 
meritorious issues for review. 
The Appellant moved the Court to allow himself to prosecute 
the Appeal in a Pro-Se format, and this Court ordered that the 
Appellant could do so. This Appeal follows. 
Opening Brief of Appellant-1 
ISSUES PRESENTED FOR REVIEW 
A). Did the District Court err when it dismissed 
the Petition For Post Conviction Relief? 
Like a Plaintiff in a Civil Action, the applicant in a Post 
Conviction Petition must only prove the allegations of the Petition 
bv a preponderance of the evidence. Russell V. State, 118 Idaho 65, 
(1990). 
In the Petition for Post Conviction Relief, the Petitioner 
alleged that he had received ineffective assistance of counsel 
on several different levels, and that he met his burden of proof 
as to these allegations. 
Instead, when the Court dismissed the claim of ineffective 
assistance of counsel against Mr. Schwartz, the Court stated, 
" ..• Mr. Schwartz was assiqned to this Court for a 
number of years and the Court is familiar with the 
professionalism and typical procedures of Mr. Schwartz 
during a criminal sentencing •.•. " 
It is clear that the Court is vouching for Mr. Schwartz. The 
court is not looking to the facts alleged by the Petitioner. 
The Petitioner alleged that Mr. Schwartz did not properly 
prepare or investigate the case against Petitioner. Particularly, 
that Counsel did not call or present any witnesses in mitigation 
f the sentence at t sentencing hearing, including the Probation 
fficer of the Appellant. 
Mr. Cedillo was probation Officer of the Appellant. He is 
an of the State of Idaho who would have ven favora 
ning Bri f f llant-
evidence in mitigation of the sentence imposed. 
Furthermore, had Counsel properly investigated this case, he 
would have conducted interviews with family members, and had those 
family members testify at the time of the imposition of the sentence. 
Counsel did not present ANY type of evidence in mitigation of the 
sentence, even though it was readily available. This is Ineffective 
Assistance of Counsel during the penal¥Y phase of the case. 
Under Strickland v. Washington, 466 U.S. 668, at 695, 80 L.Ed 
2d 674, (1984), claims of ineffective assistance of counsel at 
sentencing are governed by Strickland's general requirement that, 
(1), counsel's performance was deficient, and, (2), there is a 
reasonable probablility that but for the attorney's errors the 
outcome of the proceeding would have been different. 
A "reasonable probability" is a probability sufficient to 
to undermine the outcome. A reasonable probability standard is 
less demanding than the preponderance of a doubt standard. Please 
see, Nix V. Whiteside, 475 U.S. 157, at 175, 89 L.Ed.2d 123, 
(1986); Baker V. Barbo, 177 F.3d 149, 154, (1999); Miller V. 
Angliker, 848 F.2d 1312, 1320, (1988). 
The fact that the attorney of record did not call ANY witnesses 
at the sentencing hearing, when there was witnesses that were 
lling to ve 
aim of Ineffective 
testimony, goes ri 
sistance of Counsel 
conduct a proper investigation into the case. 
to the heart f the 
a failure to 
During the hearing held in the Post Conviction matter, the 
torney of Record, Mr. hwartz testified that pre for 
Br 
this case by reading the pre-sentence report, the SANE evaluation, 
and that he did not even speak to the Probation Officer because, 
11 
••• if T'm doing a felony sentencing on an individual who's on 
parole or probation, I don't really believe that his parole or 
probation Officer is going to say anything to help us, to be 
honest with you •.• ". (Evidentiary Hearing Transcript, at page 
28, lines 3-8) (Statement made not by Mr. Schwartz but by 
Attorney Marc DeAngelo). 
The Court's have held, " ... investigation of a criminal case 
consisting solely of reviewing the Prosecutor's file, "fell short" 
of what a reasonabl" competent attorney would have done". Thomas V. 
Lockhart, 738 F. 2d 304, 308, ( 1984); 
It has been testified to, during the evidentiary hearing, by 
both Counsel DeAngelo, and Counsel Schwartz, that they did not 
speak to any witnesses, and did not conduct any type of investigation 
into this case other than reading the case file. This type of 
action has been determined to be Ineffective ~ssistance of 
Bean V. Calderon, 163 F.3d 1073, (9th Cir. 1998); 
(ineffective assistance of counsel to not present any mitigating 
evidence at the time ot sentencing); Hall V. Washington, 106 F.3d 
742, (1997); (Ineffective Assistance of Counsel to not present any 
witnesses at time of sentencing, or any mitigating facts). 
As to the second issue raised in the Post Conviction Petition, 
that Counsel failed to file an Appeal of the of the sentence 
l ; and failed to ile an appeal of he Rule 35 denial, during 
he evidentiary hearing held in this case, on r 4th, 012, 
the attorney of record conclusively stated that he did not remember 
whether or not he was instructed to tile the above named appeals. 
l f 
Please see transcript of Post Conviction Evidentiary hearinq, at 
pages 30-31. 
Specifically, on paqe 31, lines 4-11, of the above named 
transcripts, it is clear that Attorney Schwartz believes that on 
numerous occassions items that are supposed to be placed in legal 
files in his office are not placed in those files. This leaves 
open, BY A PREPONDERANCE OF THE EVIDENCE the fact that the Appellant, 
in writing, asked tor an appeal to be filed of the sentence as 
it was imposed, and for an appeal to be filed as to the denial of 
the Appellant's Rule 35 Motion. 
The Appellant placed a verified Petition for Post Conviction 
Relief before the State District Court. This was accompanied by an 
Affidavit that was sworn to under oath. Contained within these 
documents the Appellant alleged that he was requesting that an 
appeal be filed as to the length of the sentence imposed, and as 
to the denial of his Rule 35 Motion. 
There was no evidence what-so-ever presented in the evidentiary 
hearing that showed that the Appellant did not ask for these 
Notices of Appeal to be filed. Much to the contrary, attorney 
Schwartz stated, 
-1 2. 
tion: Do you recall if Mr. Lopez ever asked 
you to file a Notice of Appeal? 
Answer : I do not. 
ease see Hearing of October 24th, 012, at Page 30, lines 
in, on page 31 of the same hearing, Mr. Schwartz states 
: 
Question: Do you recall receiving a letter from Mr. Lopez 
requesting that you call witnesses or file an 
appeal? 
Answer I do not. It would be--if such a letter was sent, 
it would be in my file . 
... If-- and let me clarify that. If such a 
letter was sent, it should be in my file. 
Whether or not it is, is really a clerical situation. 
I mean, I'm not trying to duck responsibility here, 
.... but quite frankly, sometimes things that are 
supposed to be in files don't get filed. And thing 
that are sent to me don't get to me. It's Unfortunate, 
but that has happened. 
Please see Transcripts of the evidentiary hearing held on October 
24th, 2012, at pages 30-31. 
At no time was there any type of evidence submitted to the 
Court that the Appellant did not request counsel, in writing, to 
file an appeal. 
Based upon the fact that there was no evidence submitted 
that the Appellant did not file a written request to have an appeal 
filed, and based upon the fact that the Appellant swore that he 
did request such an appeal to be filed, and finally, based upon 
the fact that there was no appeal filed, it is clear that the 
District Court erred when it dismissed this claim. 
In the case of Roe V. Flores-Ortega, 528 U.S. 470, 145 L.Ed 2d 
985, (2000), the United States Supreme Court conclusively held, 
" ... An attorney 1 s failure to file an appeal, in spite 
of being instructed to do so, is per se ineffective 
assistance of counsel." 
The Ninth Circuit Court of Appeals has held. 
11 
••• an attorney's failure to file an appeal was 
Ineffective Assistance of Counsel, where Defendant 
told his attorney to file an appeal, but the Attorney 
disregarded the clients wishes". United States V. 
Sandoval-Lopez, 409 F.3d 1193, (2005). 
Opening Brief of ~opellant-6 
As proven by the transcript of the evidentiary hearing as was 
held on October 24th, 2012, there was no evidence given to the Court 
which would have enabled the Court to have dismissed the above 
allegations. 
[W]ith respect to counsel's failure to file a Notice of Appeal, 
every Court of Appeals that has addressed this issue has held that 
an attorney's failure to appeal a judgment, in disregard of the 
defendant's request, is ineffective assistance of counsel regardless 
of whether or not the appeal would have been successful. Ludwig V. 
United States, 162 F.3d 456, (1998); Castellanos V. United States, 
26 F.3d 717, (1994). 
The Appellant has alleged that Counsel did not spend an 
adequate amount of time preparing for this case. During the hearinq 
held on October 24th, 2012, it was disclosed by Counsel that Counsel 
only met with the Appellant for approximately an hour prior to the 
Appellant takinq the plea. (Counsel De Anqelo). 
The Appellant also claimed that he was not properly advised 
of his riqhts under Estrada V. State, 143 Idaho 558, 564, 149 P.3d 
833, 839, (2006). 
During the hearing that was held on October 24th, 2012, Counsel 
Marc OeAngelo testified that he did qo over the riqhts under Estrada, 
however, Counsel at the time the 
Mr. chwartz did not test1 
with the Appellant. 
1 evaluati 
he went over these 
was taken, 
s 
Perhaps more importantly, when Counsel DeAngelo went over these 
Br1 f f llant 
rights with the Appellant, he informed the Appellant that if he 
did not take this test and waive his Fifth Amendment rights, he 
would be punished more severely. Please see October 24th, transcript 
at pages 13-14. 
11 A Defendant has a right to remain silent during the taking of 
a psychosexual evaluation, and the failure of an attorney to advise 
the client of this right may be considered deficient attorney 
performance and ineffective assistance of counsel" Estrada V. State, 
143 Idaho 558, 149 P.3d 833, (2006). 
This type of ineffective assistance can prejudice a criminal 
defendant if there would have been a more favorable sentence had the 
Defendant not taken the evaluation. Hughes V. State, 148 Idaho 448, 
224 P.3d 515, (2009). 
At the time the test was taken, the attorney for the Appellant 
was Mr. Schwartz. Mr. Schwartz did not inform the Appellant of his 
right to remain silent during and PRIOR TO taking the evaluation. 
(Prior counsel did go over these rights with the Appellant, but 
also informed the Appellant that if he did not take the evaluation 
that he would be more severely punished). Based upon this statement, 
Which appears during the Transcript of the hearing held on October 
4th, 2012, at pages 30-31 ), it is clear that the Appellant has 
been shed, or threatened to receive a more severe sentence if 
did not waive a Constitutional ri 
"To stablish a voluntary waiver Fifth Amendment rights, 
government must show, •.. that the waiver was the product of free 
and liberate choice rather than intimidation, coersion, or 
deception ... " United States V. Toro-Pelaez, 107 F.3d 819, at 825, 
(1997). 
It is perfectly clear that the Appellant was told that if he 
did not waive his Fifth Amendment rights during the taking of the 
psychosexual evaluation that he would face a much nharsher 11 sentence. 
This is coersion, and it makes such waiver made under duress. 
As litigated, the only conversation that occurred reqardinq the 
Estrada, waiver, occurred with PRIOR counsel, and not with Counsel 
that was retained during the time period when the psychosexual 
evaluation was conducted. 
Also. and perhaps the most important issue regarding the taking 
of the psychosexual evaluation is the following fact: 
THE COURT INFORMED THE APPELLANT THAT HE DID 
NOT HAVE THE RIGHT TO HAVE COUNSEL PRESENT AT 
THE TIME HE TOOK THE PSYCHOSEXUAL EVALUATION 
The Idaho State Supreme Court, in the case of Estrada V. State, 
143 Idaho 558, 149 P.3d 839, (2006), held that the taking of a 
pschosexual evaluation was to be considered a "critical stage of 
the proceedings". 
Jurisprudence from the United States Supreme Court has clearly 
ld that a criminal defendant is entitled to have the assistance 
of counsel during all critical s s of the criminal 
Please see, Iowa V. Tovar, 541 U.S. 77, 80-81, 124 s.ct. 1379, 
58 L.Ed.2d 209, (2004). 
record on Appeal, at number 137, number 30, ines 
8-22 makes the followinq statement the District Court: 
Brief Of l 
11 
•• You don't necessarily have the right to have a 
lawyer present durinq the evaluation .•.. 11 
It is very clear from this statement that the Appellant was 
informed that he did not have the right to have Counsel present 
during a critical stage of the proceedings against him, and that is 
considered to be a structural defect in the case; one which does 
require a complete reversal of the conviction, and one which would 
allow the Appellant to either re-take the evaluation with the 
assistance of counsel; or not take the evaluation. Either way, 
the Appellant is entitled to have the assistance of Counsel during 
the taking of the psychosexual evaluation, or to be resentenced 
with the results of a psychosexual evaluation where he is afforded 
his right to counsel during the evaluation, and have the Court 
rely upon that evaluation; not having the Court rely upon the 
evaluation that was done whereas the Appellant had no Counsel 
during the evaluation, and incriminated himself and the Court used 
these incriminating statements against him. 
In the case of Summerlin V. Schriro, 427 F.3d 623, (2009), the 
Ninth Circuit Court of Appeals clearly held that a criminal 
Defendant is entitled to the assistance of Counsel during all 
critical stages of a criminal process. It is clear that the taking 
of a psychosexual evaluation is considered to be a critical stage 
of the proceedings, so when the Court informed the Appellant that he 
did not have the right to have Counsel present, and when Counsel was 
not present, the Appellant was denied his riqht to have Counsel. 
Opening Brief of Appellant-10 
HAS THE APPELLANT BEEN DENIED HIS RIGHT TO 
THE EFFECTIVE ASSISTANCE OF COUNSEL ON APPEAL? 
The ~nnellant has raised several meritorious issues in this 
brief. 
This Court should take notice of the followinq facts: 
1). The Office of The State Appellate Defender 
refused to arque this case; and 
2). The Idaho State Department of Corrections access 
to the Courts policy does not allow inmates the 
ability to conduct either qeneralized or specific 
research: and 
3). Several of the issues raised are clearly supported 
by the trial court transcripts and therefore they 
are meritorious. 
In Idaho, the Office of the state Appellate Defender has a 
custom or policy whereby that Office does not litigate claims of 
ineffective assistance of Counsel. 
This policy or custom has left the Appellant in the position 
of not having Counsel for his Appeal. And, this has clearly prejudiced 
the Appellant. 
Attached to this Brief as Exhibit A is a copy of the Transcripts 
of the hearing as was conducted on October 24th, 2012. These are 
mentioned severMl times in this Brief. to show proof of several of 
the claims as litigated. 
f the llant, who is uneducated, and without any of 
gal resources, can present issues as contained within this 
Brief, an educated Attorney should have been a to find several 
other issues, or ven argued these issues more competently than the 
llant s. 
ng 
It is based upon the facts as presented that the Appellant 
does believe that his right to have the assistance of counsel 
during the direct appeal process has been denied to the Appellant, 
(Post Conviction Appeal). 
CONCLUSION de~eJ 
The Appellant has shown that he has been.,.di-ed his right to 
the Effective Assistance of Counsel on several different levels 
any one of which would require reversal of this case. 
If in fact reversal is not required, then it is clear that 
the Appellant should be given the riqht to be re-sentenced with the 
assistance of counsel durinq the psychosexual evaluation. 
Furthermore, the District Court clearly erred when it dismissed 
the Petition for Post Conviction Relief. There was no type of 
evidence submitted to the Court which showed that the Appellant did 
not request an appeal be filed in the criminal case, and the 
Court erred when it dismissed that issue. 
Finally, it is submitted that the District Court erred when it 
dismissed the Petition for Post Conviction Relief when the Appellant 
learly and conclusively met the burden of proof, (A preponderance 
f the evidence standard), as to the allegations of the Petition. 
iven the facts as stated to this Court, it is the position 
f the llant that his rights under the Constitution of the 
United States, Amendments Five Six, and Fourteen have been viola 
More particularly, he has been denied his riqht to Due Process of 
law, and a fair tribunal the defects in this case. 
Br f lla 
RELIEF REQUESTED 
The Appellant requests that this case be remanded back to the 
strict Court for a new sentencinq hearinq, where the Appellant 
is to be provided the ability to re-take the psychosexual 
evaluation, with the assistance of counsel; and, that this Court 
enter an Order which appoints counsel to assist the Appellant in 
perfectinq an appeal in this case, or in the alternative, dismiss 
the criminal case in it's entirety for such serious violations of 
the Constitution that remand cannot correct them. 
OATH OF APPELLANT 
Comes now, Demon Lopez, the Appellant herein, who declares 
under the United States Code, Title 28, Section 1746, that the 
enclosed Opening Brief of Appellant is true and correct to the 
3 I 
CERTIFICATE OF SERVICE 
Comes now, Damon M. Lopez, the Appellant herein, who certifies 
that he served true and correct copies of the enclosed upon 
named parties entitled to such service by depositing a copy of 
said same n the United States Mail, addressed as follows: 
Clerk of the Court 
Idaho State Supreme Court 
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THE COURT: It's October 24th, 2012. We're 
taking up CV2011-5914, case entitled Damon Lopez 
versus the State of Idaho. This is a 
post-conviction relief proceeding. It is set for 
evldentiary hearing on the petition today. 
Miss Allen appears on behalf of the petitioner, 
Mr. Lopez. Mr. Lopez is present. And I recognize 
him. And Mr. Porter appears on behalf of the 
respondent State of Idaho. 
So are there any preliminary matters we need 
to address? 
MS. ALLEN: Your Honor, the petitioner did 
file a motion for judicial notice. I think that's 
outstanding. But other than that, I don't believe 
that there's anything additional. 
THE COURT: Okay. "The petition motion for 
judicial notice moves the Court to take judicial 
notice certain files, records and/or transcripts 
in State versus Damon Lopez, CR2009-38708-C as 
provided under the Idaho Rules of Evidence, rule 
201. Specific documents from the court record to 
take judicial notice of are set forth in 
Exhibit A." 
I would note your motion wasn't signed. So 
7 
THE COURT: Anything else? 
MS. ALLEN: No, Your Honor. We're ready to 
proceed. 
THE COURT: All right. Anything else, 
Mr. Porter? 
MR. PORTER: No, Your Honor. 
THE COURT: Miss Allen, you may -- does 
either side wish to make openings or --
MS. ALLEN: No, Your Honor. We waive 
6 
1 I'll take it, since you've argued it this morning, 
2 it's being authored by you, but -- and the 
3 attached Exhibit A lists 1 through 81. 
4 Mr. Porter, have you had a chance to review 
5 those? 
6 MR. PORTER: I haven't reviewed the entire 
7 criminal file, Your Honor, but -- 1 through 81. I 
8 reviewed the transcripts. I think those are the 
9 most relevant for this. And I have no objection 
10 to them. 
11 THE COURT: You have no objection to the 
12 Court taking judicial notice of 1 through 81? 
13 MR. PORTER: Of the Court's file? No. 
14 THE COURT: Right. Well, 1 through 81 that 
15 petitioner listed and Exhibit A, attached to her 
16 motion. 
17 MR. PORTER: Miss Allen represents to me 
18 that's the Court's file, and I have no objection 
19 to that. 
20 THE COURT: All right. And to the -- the 
21 Court will take judicial notice, subject, however, 
22 to the Court's own determination as to a level of 
23 relevance or probative value that any of that may 
24 have to the action. So --
25 MS. ALLEN: Thank you, Judge. 
8 
1 comfortable. 
2 THE COURT: All right. Mr. DeAngelo, if you 
3 would raise your right hand and take an oath, 
4 please. 
5 
6 MARCO DeANGELO, 
7 called as a witness by and on behalf of the 
8 Petitioner, having been first duly sworn, was 
9 examined and testified as follows: 
openings. 10 
MR. PORTER: No, Your Honor. Thank you. 11 THE COURT: You may proceed, Counsel. 
MS. ALLEN: Thank you, Judge. THE COURT: All right. You may call your 12 
rst witness. 13 
MS. ALLEN: Your Honor, the petitioner would 14 DIRECT EXAMINATION 
like to call Marco DeAngelo. 
THE COURT: Okay. 
MR. PORTER: Your Honor, I believe the 
witness is present. I have not made an objection 
to -- or asked the Court to exclude witnesses. I 
don't know if Miss Allen intends to, but we can 
take that up when she comes back. 
THE COURT: Okay. Miss Allen, there's been 
no motion to excludes witnesses. Do you wish to 
have such a motion, or are you comfortable? 
MS. ALLEN: No, Your Honor. I'm 
15 BY MS. ALLEN: 
16 Q. Thank you for coming to court today. 
17 Can you please state your name for the 
18 record and spell your last name? 
19 A. Marco DeAngelo, capital D-E, capital 
20 A-N-G·E·L-O. 
21 Q. And what is your profession, 
22 Mr. DeAngelo? 
23 A. I'm an attorney. 
24 Q. How long have you been an attorney? 
25 A. Going on just a little over six years 
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Q. All right. Did -- after Mr. Lopez 
plead guilty, was a psychosexual evaluation 
ordered? 
13 
A. Yes. I submitted an order for the 
County to pay for the psychosexual, and the judge 
signed that. 
Q. And did you discuss with Mr. Lopez in 
regards to his right to remain silent for the 
psychosexual? 
A. I did. After our first meeting at the 
jail, going over discovery, I then talked to the 
prosecution. We tried to work out a plea 
agreement. That plea agreement ultimately hinged 
on the State's staggering their sentence based on 
the client participating in a psychosexual 
evaluation. 
Q. What was that plea agreement? 
A. Plea agreement, the best of my 
recollection -- and I did refresh it with the 
change of plea transcript -- was that my client 
was going to plead guilty to sexual battery of a 
minor 16, 17 years, that the State would not file 
an intimidating a witness charge, that the State 
would dismiss the persistent violator that had 
been filed in the case, and that the State was 
15 
assessed by a professional. 
Q. How long total do you feel as though 
you spent working on Mr. Lopez's case as his 
attorney? 
A. Well, after I substituted in, I spent, 
basically, the -- after the April 6th pretrial 
conference, I spent the entire afternoon and night 
going over all of the discovery. I had a lot to 
catch up on as we were slated for trial, I think 
later at the end of that month. So I spent that 
entire afternoon and that entire night, and then 
the morning going over all of his discovery and 
audio in the case. 
So that would have been approximately 
10 to 12 hours. Then I came and visited him. 
That would have been another -- well, if you count 
travel time. You know, I was working out of 
Boise. So that's around two and a half hours. 
Then I was in negotiations with the prosecutor. I 
don't know -- I can't handicap how much time I 
took on that. Then I went back and visited 
Mr. Lopez, I believe, on the 15th. That was 
another half an hour trip, So that was another 
about an hour and a half. Then after we 
determined that we were going to accept the plea 
14 
1 going to run this sentence -- or agree to 
2 recommend that the sentence run concurrently with 
3 his parole violation that I believe he was in 
4 custody on at that point in time. 
5 Then further, the recommendations were 
6 that if he is a low risk to offend, it would have 
7 been a five-year fixed with a 15-year 
8 indeterminate. If he was a medium risk to 
9 reoffend, it was 8 plus 25. If he was high risk 
10 to reoffend, it would have been Sn to life. And 
11 that's what the State was going to recommend as a 
12 result. 
13 Q. Sorry. To go back to your discussion 
14 with Mr. Lopez on the psychosexual, did you inform 
15 your client that if he asserted his Estrada 
16 rights, he'd be going to prison for a long time? 
17 A. I don't think I ever used those words. 
18 I told him that the current plea negotiation that 
19 we had was that the State would set its 
20 recommendations based on how he performed on the 
21 psychosexual evaluation. If we didn't participate 
22 in the psychosexual evaluation, we would be 
23 leaving open the State's recommendation. And also 
24 the Court may not have information as to his 
25 threat to the community because he hasn't been 
16 
1 deal, I came to the status conference early and 
2 met with him and went over the change of plea 
3 form. 
4 So I mean, I think just under -- around 
5 just under 20 hours. 15 to 20 hours of time that 
6 I spent reviewing the case and going over it. 
7 Q. Did you withdraw as his counsel shortly 
8 after he plead guilty? 
9 A. Yes. I was contacted by my client. I 
10 believe my client's mother, and they told me that 
11 since I wasn't able to get them the deal that they 
12 wanted, that they felt that they didn't want to 
13 pay me anymore money, and that they were fine with 
14 me withdrawing from the case, because they felt 
15 that there was nothing else I could do for them. 
16 Q. All right. Did you provide the file 
17 back to Mr. Lopez's new attorney? 
18 A. I did. I gave -- essentially, 
19 exchanged back the file to them at my motion to 
20 withdraw. 
21 Q. All right. 
22 MS. ALLEN: Your Honor, I have nothing 
23 further for this witness at this time. 
24 THE COURT: Thank you. 
25 Mr. Porter, you can cross-examine. 
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silent accurate? 
A. Yes. On April 15th when I had gone to 
the prosecutor and we had finalized plea 
negotiations, I went and did a jail visit. And 
basically, that jail visit, the two central points 
was whether my client wanted to proceed to trial 
or take the plea deal. And secondly, whether or 
not he would want to participate in the 
psychosexual evaluation, and what that evaluation 
would entail, and the possible benefits and risk 
associated with the evaluation. 
Q. All right. And do you remember --
thank you for that. 
Do you remember Judge Ford going over 
those same -- sometimes referred to as Estrada 
rights in the hearing? 
A. Yes. 
Q. And did your client indicate that he 
understood those rights to the Court? 
A. Yes. 
Q. And did he indicate he understood those 
to you when you spoke with him on those prior 
occasions? 
A. He did. 
MR. PORTER: Okay. I have no further 
23 
THE COURT: Good morning, Mr. Schwartz. 
THE WITNESS: Good morning, Your Honor. 
THE COURT: If you would come forward and 
raise your hand and take an oath. 
WILLIAM J. SCHWARTZ, 
called as a witness by and on behalf of the 
Petitioner, having been first duly sworn, was 
examined and testified as follows: 
THE COURT: If you'd have a seat, 
Mr. Schwartz. 
Thank you. 
Miss Allen, you may proceed. 
MS. ALLEN: Thank you, Judge. 
DIRECT EXAMINATION 
BY MS. ALLEN: 
Q. Thank you for coming to court today, 
Mr. Schwartz. 
Can you please state your name for the 
record and spell your last name. 
A. William J. Schwartz, s-c-H-W-A-R-T-Z. 
Q. And what is your profession? 
A. I'm an attorney. 
22 
1 questions, Your Honor. 
2 THE COURT: Redirect? 
3 MS. ALLEN: Nothing at this time, Judge. 
4 This witness can be excused. 
5 THE COURT: Thank you. 
6 Mr. Porter, do you want Mr. DeAngelo to 
7 remain here in case anyone -- he needs to be 
8 recalled for any reason or not? 
9 MR. PORTER: No, Your Honor. I believe he 
10 has a long drive back to Mountain Home. 
11 THE COURT: All right. And so, both 
12 attorneys are agreeable to excuse him at this 
13 time? 
14 MS. ALLEN: Yes, Your Honor. Thank you. 
15 THE COURT: And Mr. Lopez, since there's 
16 sometimes seems to be questions about your 
17 feelings, are you objecting to Mr. DeAngelo 
18 leaving? 
19 MR. LOPEZ: No, I have no problem with that. 
20 THE COURT: All right. Thank you. 
21 
22 
23 
Thank you, Mr. DeAngelo. 
THE WITNESS: Thank you, Judge. 
THE COURT: You may call your next witness. 
24 MS. ALLEN: Your Honor, this petitioner 
25 would call William Schwartz . 
1 
2 
3 
24 
Q. How long have you been an attorney? 
A. Since 1986. 
Q. Where do you currently work? 
4 A. Mimura Law Office, Canyon County, 
5 Caldwell. 
6 
7 
Q. Are you a public defender? 
A. Iam. 
8 Q. And were you a public defender 
9 appointed on the Damon Lopez 2009 case? 
10 A. Yes. 
11 Q. And when were you appointed on that 
12 case? 
13 A. I honestly don't remember. I know what 
14 the records say. And I have no reason to doubt 
15 the records. But I have no independent 
16 recollection of Mr. Lopez. 
17 Q. Do you -- do you recognize Mr. Lopez 
18 sitting here in court today? 
19 A. I recognize Mr. Lopez. I certainly 
20 recognize the name. And I recognize the gentleman 
21 sitting over there in the blue. I've certainly 
22 met him before, but I wouldn't have been able to 
23 pick his name out except for these proceedings. 
24 Q. All right. Thank you. 
25 Do you remember representing him during 
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1 Q. What is your normal course of business 
2 in regards to notification of the appeal? 
3 A. When I review the presentence report 
4 with a client, after we're finished with that 
5 process, and any other documents, GAIN 
6 assessments, SANE evaluations, I will then go 
7 over, basically, the sentencing procedure, what's 
8 going to happen, and I get to some point where I 
9 say and the Judge will advise you of what your 
10 rights are as regarding appeal, Rule 35 and 
11 post-conviction relief. I go over it with them in 
12 jail. 
13 Then, typically speaking, in my years 
14 of practice in front of Judge Ford, he will go 
15 over that in open court, and then he will ask me 
16 to go over it with them, and then I review again 
17 with them the process of appeal, post-conviction 
18 relief and Rule 35 and the time limits involved. 
19 Q. Do you file a notice of appeal for 
1 20 every client, or only the clients that request it? 
21 A. Only the clients that request it. 
22 Q. And how do they typically request that? 
23 A. They -- it's happened, basically, two 
24 ways. I've had clients right after sentencing 
25 turn to me and say I want to appeal. I've had 
31 
1 A. I do not. It would be -- if such a 
' 2 letter was sent, it would be in my file. 
3 Q. Okay. 
4 A. If -- and let me clarify that. If such 
5 a letter was sent, it should be in my file. 
1 6 Whether or not it is is really a clerical 
7 situation. I mean, I'm not trying to duck 
l 
1 8 responsibility here or anything, but quite 
2 9 frankly, sometimes things that are supposed to be 
, 10 in files don't get to files. And things that are 
11 sent to me don't get to me. It's unfortunate, but 
12 that has happened. 
13 MS. ALLEN: Okay. I have no further 
14 questions for this witness, Your Honor. 
15 THE COURT: Cross, Mr. Porter? 
16 
, 17 CROSS-EXAMINATION 
18 BY MR. PORTER: 
·.· 19 Q. Mr. Schwartz, you've been with the 
20 public defender's office here in Canyon County for 
21 three years almost, or a little over? 
22 A. Well, I think it's probably a little 
23 longer as of right now. Probably right at three 
24 years, just a little longer. 
25 Q. And the public defender's office that 
30 
1 clients tell me they want to appeal before 
2 sentencing too, to be honest with you. And what 
3 I've -- I advise them there's nothing to appeal 
4 until we go to sentencing. And then, after 
5 sentencing, they turn and they ask me to file a 
6 notice of appeal. Or I've had clients write me 
7 letters. Or sometimes they're even out of custody 
8 and they'll give me a phone call and ask me to 
9 appeal. So it can happen a number of ways. 
10 Q. Do you recall if Mr. Lopez ever asked 
11 you to file a notice of appeal? 
12 A. I do not. 
13 Q. And do you remember specifically with 
14 Mr. Lopez going over his rights to appeal? 
15 A. No. I certainly read the transcript, 
16 but I do not have any independent recollection of 
17 Mr. Lopez from literally the hundreds of other 
18 people that have been in his situation. 
19 MS. ALLEN: All right. Let me ask my client 
20 if he has any other questions to add. 
21 THE COURT: Thank you. ,c 
22 BY MS. ALLEN: 
23 Q. Do you recall receiving a letter from 
24 Mr. Lopez requesting that you call witnesses or 
25 file an appeal? 
32 
1 holds the contract, public defender's that deal 
2 with felony cases are assigned to specific judges; 
3 is that correct? 
4 A. That's correct. 
5 Q. How long -- did you ever serve with 
6 Judge Ford? 
7 A. I did. 
8 Q. How long have you served or did you 
9 serve with Judge Ford? 
10 A. Probably in the area of two and a half 
11 years. 
12 Q. Okay. So it's fair to say that you 
13 handled several sentencings in front of Judge 
14 Ford? 
15 A. Several would be --
16 Q. An understatement? 
17 A. Yes, an understatement. 
18 Q. You're familiar with the Court's 
19 practices in felony sentencings? 
20 A. Yes. 
21 Q. Is it the Court 's practice to inform 
22 people of their rights to appeal? 
23 A. Yes, all the time, absolutely every 
24 case. 
25 Q. Would it be your opinion that the Court 
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BY MS. ALLEN: 
37 
DIRECT EXAMINATION 
Q. Thank you for coming to court. 
A. Sure. 
Q. Can you please state your name and 
spell your last name for the record. 
A. Rick. Last name is Cedillo, 
C-E-D-I-L-L-O. 
Q. Where do you work? 
A. State of Idaho. I'm a felony probation 
and parole officer. 
Q. How long have you been working there? 
A. Since 2004. 
Q. What are your training -- what are your 
trainings to be a probation officer? 
A. Going through the POST academy, 
in-house -- any in-house or training that we are 
required to do yearly, quarterly. 
Q. What are your typical duties as a 
probation --
A. Supervising clients. Sorry. 
Q. Sorry. As a probation officer? 
A. To supervise clients that are placed on 
felony probation or parole. 
Q. Do you remember supervising Damon 
39 
back, sorry. 
At that time, do you remember if 
Mr. Lopez ever provided a dirty UA or tested 
positive for drugs? 
A. I didn't look at that prior to coming 
to the Court today. I couldn't answer that. 
Q. Do you typically -- well, I'm sorry. 
Let me go back. 
Why did you stop having him on 
probation back in October or November of 2009? 
A. He was arrested for a new charge. 
Q. Okay. Did you file a probation 
violation based on that new charge? 
A. I did. 
Q. Have you ever, typically, gone to the 
sentencing of a parolee and told the Court how 
they did on probation? 
A. No. 
Q. If an attorney or a defense attorney 
requests you or subpoenas you to come to a 
sentencing to inform the Court how they did, would 
you do so? 
A. Yes. 
Q. Do you recall Mr. Lopez asking you to 
come to his sentencing hearing? 
38 
1 Lopez? 
2 A. A little bit, yes. 
3 Q. And was he put on your calendar from a 
4 felony possession of controlled substance back in 
5 2006 -- or put on your docket, I guess, or case 
6 list? 
7 A. I didn't start supervising Damon until 
8 2008 . 
9 Q. 2008? 
10 And what did you do as his probation 
11 officer? 
12 A. I'm not sure I understand. 
13 Q. What did you require Mr. Lopez to do? 
14 A. Oh, back in 2008, if he was on for a 
15 drug charge, I would imagine he would have to do 
16 some drug and alcohol classes. 
17 Q. And would you also have to randomly 
18 test him or do UA's, or drug UA's? 
19 A. We should, yes. 
20 Q. All right. Do you recall how Mr. Lopez 
21 performed on probation while he was --
22 A. I had Mr. Lopez from about April of '08 
23 through October or November of '09. And in that 
24 time frame, there were no concerns on my end. 
25 Q. Okay. Have you ever -- oh, let me go 
40 
1 A. I don't recall that. 
2 Q. Do you recall Mr. Lopez asking you to 
3 write a progress report of how he performed while 
4 on probation? 
5 A. I don't recall that either. 
6 Q. Do you recall coming to Mr. Lopez's 
7 sentencing hearing? 
8 A. The only thing I recall was testifying 
9 in front of a Grand Jury. And I think that was 
10 all I did for that new charge. 
11 Q. If you had been subpoenaed by 
12 Mr. Lopez's attorney to come to the sentencing 
13 hearing and state how he did on probation, what 
14 would you have been able to tell the court at that 
15 time? 
16 A. Probably the same thing I'm saying now, 
17 which was, in that time frame, there were no red 
18 flags on my end, so --
19 Q. Would you have been able to tell the 
20 Court that you feel he would be compliant with 
21 probation in the future? 
22 A. I'm not sure if I would say that based 
23 on the new charge. But I could only say within 
24 that time frame that I had him how he did. 
25 Q. What happened in the past? 
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1 THE COURT: And do you feel like you've had 
2 adequate chance to have those discussions with 
3 her. 
4 MR. LOPEZ: Not really. A little more time 
5 to --
6 THE COURT: Okay. I'm going to step off the 
7 bench. And take a few minutes and let Miss Allen 
8 discuss it with you. And I want to make it clear, 
9 and I'll remind you when you come back that if you 
10 make statements here today under oath, and they 
11 could be potentially incriminating statements, and 
. 12 if the Court was in a position that actually I 
13 vacated the sentencing and reset it, I could take 
1 14 those into consideration. If for some reason the i 15 conviction got set aside, those statements could 
16 be used potentially against you at further 
17 proceedings. 
18 In addition to that, potentially taking the 
19 stand, testifying, if it resulted in vacation of 
20 the conviction in this case, the State could come 
21 back and pursue other charges previously dismissed 
22 in the case against you. 
23 
' 24 
25 
And was there a persistent violator, if I 
recall? 
MR. PORTER: There was, Your Honor. 
47 
1 right to remain silence does provide an inference 
1 2 for the Court if he does maintain that right. 
I 3 THE COURT: Okay. And you've discussed that 
4 with him? 
5 MS. ALLEN: Yes, Your Honor. 
6 
7 
8 
THE COURT: Is that correct, Mr. Lopez? 
MR. LOPEZ: Yes. 
THE COURT: All right. I'm going to step 
9 off the bench, let you finish having your 
~ 10 conversation with Mr. Lopez. And then we'll take 
'11 up again in a few minutes. 
·j 12 Thank you. 
13 MS. ALLEN: Thank you, Judge. 
14 MR. LOPEZ: Thank you. 
I 15 (Off the record.) I 
116 THE COURT: We're back on the record again 
17 in Damon Lopez versus the State of Idaho, 
18 CV2011-5914. 
19 The Court took a recess a minute ago and 
\ 20 asked counsel for Mr. Lopez to take additional 
i 21 time, at his request, to discuss with him j 22 potential negative consequences or positive 
I 
123 consequences of testifying here today. This Court 
l i 24 reviewed, prior to the break, its concerns about 
j 25 Mr. Lopez waiving his right to remain siient, 
46 
1 THE COURT: So that means that if I vacated 
2 the conviction and the change of plea and all of 
3 that, that the State could come back and pursue 
4 any of the charges dismissed, including the 
5 persistent violator, which, as you are probably 
6 aware and have been advised before, if you're 
7 found to be a persistent violator, carries a 
8 minimum of five years, up to the rest of your life 
9 in prison. 
10 Do you understand all of that? 
11 MR. LOPEZ: Okay. Okay . 
12 THE COURT: All right. So, you know, and 
13 there may be positive outcomes for you taking the 
14 stand and pursuing the matter, but there may be 
15 negative outcomes too. And statements made could 
16 be used against you. And the benefit of the plea 
17 bargain previously made could potentially be lost 
18 in this case. 
19 You understand all of that? 
20 MR. LOPEZ: Okay. Yes. 
21 THE COURT: All right. And Miss Allen, 
22 anything else that you felt like he needed to be 
23 advised of? 
24 MS. ALLEN: No, Your Honor. I also advised 
25 my client that because this is a civil case, his 
48 
1 potentially making incriminating statements. 
2 Mr. Lopez indicated he understood that. 
3 Is that correct, Mr. Lopez? 
4 
5 
MR. LOPEZ: Yes, it is, Your Honor. 
THE COURT: And also that, if he were to be 
6 successful in this post-conviction relief 
7 proceeding and have the conviction and judgment 
8 set aside, that the State would be freed of their 
9 plea bargain, and potentially could pursue 
10 additional charges, other charges, matters that 
11 were dismissed against him that could take a 
12 harsher stance on any sentencing recommendations 
13 if he was to be reconvicted. 
14 Mr. Lopez, you understood all that? 
15 MR. LOPEZ: I did, Your Honor. 
16 THE COURT: And Miss Allen, you've discussed 
17 that with him additionally? 
18 MS. ALLEN: Yes, Your Honor. 
19 THE COURT: And then finally, Miss Allen has 
20 discussed and confirmed with Mr. Lopez the 
21 evidentiary inference that may come from 
22 exercising his Fifth Amendment rights. 
23 Is that correct, Mr. Lopez? 
24 MR. LOPEZ: Yes. 
25 THE COURT: All right. So Miss Allen, I 
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Q. Hov·J did you fee! about that? 
A. I wasn't sure how I felt. I just was 
going along with the process because I didn't know 
what I could actually do or -- I think my lawyer, 
Schwartz, was a little offended when DeAngelo took 
over, because he said he didn't like the way he 
did it. 
Q. Did that concern you? 
A. That did concern me. 
Q. And why is that? 
A. 'Cause I didn't feel that he was 
committed enough to me -- that would be 
Schwartz -- enough to me to actually do enough of 
the work to help me out as much as he possibly 
could. 
Q. Did you write Mr. Schwartz a letter in 
regards to your concerns? 
A. I did write him a letter apologizing 
for how DeAngelo took over the case, and that I 
would like to see him to discuss some stuff. And 
I can't remember exactly what I put in the letter. 
I don't know if it was -- I sent two letters or 
one. But I told him that my probation officer, 
parole officer would send a -- write an evaluation 
saying I did good on there, that if he could 
55 
outside of court -- with Bill Schwartz outside of 
court prior to Marco DeAngelo? 
A. I don't -- I might have. I'm not sure 
which -- because it was so compact in time frame 
that -- and I can't remember if I met with 
Schwartz before DeAngelo regarding the evidence 
they had on me or if it was after that. 
Q. After Marco DeAngelo withdrew as your 
attorney, how long did you meet with Bill Schwartz 
to prepare for sentencing? 
A. Probably it seemed like maybe a half an 
hour or so. Not very long. And it was like a day 
or two before sentencing, actually. 
Q. Did you feel like this was an 
inadequate time to prepare for your sentencing? 
A. Yeah, I did, because I didn't have -- I 
had some questions, but I wasn't sure. He kind of 
took charge and said, well, this is what I'm going 
to do and this and that. And I wasn't sure about 
everything in the order that it was going that if 
I should plea -- or continue with this plea or, 
you know, do what I had to do, so --
Q. What have you said -- or what would you 
have expressed to Mr. Schwartz if you had more 
time to talk with him? 
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1 call -- write him and get that, that it would 
2 help -- hopefully help out my case, and he didn't 
3 respond to my letter or nothing. So -- that would 
4 be Schwartz. 
5 Q. And to follow up with that, did your 
6 probation officer come to your sentencing hearing? 
7 A. I don't think he did. 
8 Q. Okay. And how much did you actually 
9 meet with Bill Schwartz in regards to preparation 
10 for your sentencing? 
11 A. I think I met with him for -- he -- met 
12 with him once for, like, 40 minutes, 45 minutes to 
13 discuss the -- what evidence they had on me. And 
14 he played a recording of the phone call. So --
15 THE COURT: Counsel, can you clarify when 
16 you're talking about before or after Mr. DeAngelo 
17 was involved with the case? 
18 MS. ALLEN: Thank you, Judge. Yes. 
19 THE COURT: Okay. Thank you. 
20 BY MS. ALLEN: 
21 Q. Did you ever meet with Bill Schwartz 
22 prior to when your mother hired Marco DeAngelo as 
23 your attorney? 
24 A. I did, in the courtroom itself. 
25 Q. Okay. So you never met with him 
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1 A. I would have asked for witnesses at my 
2 sentencing, and that he get the evaluation from my 
3 PO. 
4 Q. Okay. And what witnesses would have 
5 you had at your sentencing? 
6 A. I would have had -- I would have had my 
7 mother -- you know, character witnesses come in 
8 and saying that I'm -- you know, I wasn't what 
9 they -- what the Courts believed me to be, kind of 
10 like that. 
11 Q. Did Mr. Schwartz speak with you about 
12 the psychosexual evaluation? 
13 A. He sent me a copy of it, and I 
14 highlighted some stuff. And I underlined some 
15 stuff. I read through it. And then, when he met 
16 me before sentencing, that's when I talked to him 
17 a little bit about it. And I tried to point out 
18 some things, and he's like, you know, don't rag. 
19 I know what I'm doing type of thing. And I was 
20 like, oh, okay. You know, this is this and -- he 
21 didn't explain, like -- we didn't discuss my 
22 Estrada rights then. 
23 Q. Did you understand what your Estrada 
24 rights were at that point? 
25 A. I understand a little -- I didn't know 
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1 right to remain silent for your psychosexual, 
2 would have you remained silent during any of the 
3 questions given by the doctor? 
4 A. I would have. I would have asked more 
5 questions about what I could and what I couldn't 
6 do as far as the evaluation of the test even 
7 though I knew it was part of the plea agreement. 
8 I didn't know that -- I would have asked, well, do 
9 I have to do this or do I have to do that. 
10 Q. Now, who actually picked the 
11 psychologist that you got your psychosexual 
12 completed by? 
13 A. DeAngelo, I think. 
' 14 Q. Marco DeAngelo? 
' l 15 A. He picked the one. And when he did, he 
16 picked it before the Court had a chance to 
i 17 recommend an evaluator, so --18 Q. And shortly after that, Marco withdrew 
j 19 as your attorney; is that correct? 
' 
20 A. Exactly, yes. 
J 21 Q. So if you had questions during your 
22 psychosexual evaluation and needed to speak to an 
23 attorney, would have you known who your attorney 
24 was at that time? 
25 A. I can't remember. 
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1 sentence or whatever. 
I 2 Q. Did you know at that time that you 3 could have requested your attorney to file an 
4 appeal for you? 
,, 5 A. I'm sure I did. I'm sure the lawyer or 
l 6 the Judge told me. 
7 
1 
Q. Okay. But did you request of your 
i 8 attorney to file an appeal? 
d 9 A. No, I don't think I did. But it's 
, 10 'cause I was just in shock of the sentence and 
11 everything, so I didn't -- you know, like I said, 
12 I don't know all the processes. So --
.i 13 Q. Okay. So do you feel like you 
5 14 understood the right to appeal? 
15 A. I may have not understood it all. I 
16 knew that option was there. 
17 Q. All right. But an appeal was never 
18 flied in your case; is that correct? 
19 A. Never filed. 
20 Q. If you had understood better in regards 
21 to your right to appeal, would have you requested 
122 your attorney to file an appeal for you? !' 23 A. I think I would have, looking back on 
24 it, because, like I said, I went to the law 
'25 libraries at the prison and looked into some 
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Q. Okay. I'm going to move to the notice 
of appeal. 
Do you remember receiving any 
information about being able to appeal your case? 
A. I think I did when I was sentenced. 
After I was sentenced and there was some paperwork 
right there, but I wasn't explained the full 
process of the appeal. I just -- I mean, it might 
have been said by the Judge how long I have and 
what I can do, but my lawyer didn't discuss 
nothing with me about it. He just said that's 
your right there in front of you. 
Q. So what did you understand at that time 
about your rights to appeal? 
A. I don't know. I wasn't -- I mean, I've 
never appealed before, so I didn't know exactly 
what I could and should have done. I did a 
Rule 35. I basically went through, tried to do 
the process, due process of -- that I had. Like, 
I knew I could have appealed, and that would have 
gave me a little more time after, you know, after 
the fact. I could have appealed. And then I went 
Rule 35. And that didn't go through, so now I'm 
doing a post-conviction, trying to do what I 
have -- what options I do have to lessen my 
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different things and asked some people and --
Q. Mr. Lopez, do you feel as though 
Mr. Schwartz was an effective attorney in 
representing your interests? 
A. Not really, 'cause he - I felt like he 
was -- he was upset that -- the way DeAngelo came 
in and took over the case. And he told me that 
He goes, well, I don't like the way he took over 
the case, because it was in the courts as we were 
going through the procedure. And then, after 
that, when I wrote him a letter and he didn't 
answer that, I thought, you know, he - he says he 
knows what he's doing, that, you know, pretty much 
follows his own routine, doesn't -- you know, like 
he was saying earlier, he didn't appeal - doesn't 
ask for witnesses, 
So I just assumed -- excuse me -- that 
he wouldn't, 'cause he -- when I met with him the 
one time, he said some comments about the 
prosecuting attorney I thought were real negative. 
And I was like, does this guy even like to be a 
lawyer? I mean, I was concerned that he was 
even -- even like to be in court; you know. So I 
wasn't sure how he handled his cases. 
Q. Okay. 
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argument. 
MS. ALLEN: Thank you, Judge. 
THE COURT: Anything else? 
MR. PORTER: No, Your Honor. 
THE COURT: Miss Allen? 
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MS. ALLEN: No, Your Honor. Thank you for 
your time. 
THE COURT: Thank you. 
Mr. Lopez is remanded back to the custody of 
the sheriff to be delivered back to the custody of 
the board of corrections. 
MR. PORTER: Your Honor, could I get that 
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1 work almost every weekend. And so I just assumed 
2 everybody else does too. 
3 MR. PORTER: If you get the clerks to show 
4 up, I'll be happy to file something. 
5 THE COURT: All right. No. December 3rd. 
6 That was my mistake. Thank you for pointing that 
7 out, Madam Clerk. 
8 All right. Mr. Lopez, you can go ahead and 
9 have a -- did you need to talk to him or anything? 
10 MS. ALLEN: No, I don't believe so. 
11 THE COURT: Okay. Court's taking recess, 
12 then. 
date again? I thought I heard December 2nd, but 13 
that's a Sunday, so that can't be right. 14 
THE COURT: Oh, well, and that's because I'm 15 
Thank you. 
(Proceedings concluded.) 
blind, and when I look at the calendar, I can't 
see very well. 
MR. PORTER: Oh, okay. So it was the 2nd. 
THE COURT: So it would be December 3rd. 
MR. PORTER: All right. Thank you. 
THE COURT: That would be a Monday, the 
first official court day in December. 
MS. ALLEN: I would have gotten it in the 
2nd. So --
THE COURT: That's all right. Well, see, I 
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